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OBILIASA XAPAKTEPUCTHUKA PABOTbBI

AKTYaJIbHOCTh T€MbI JUCCEPTAIMOHHOTO MCCJIEIOBAHUS.

[IpoGnema u3ydeHUs: MOPAJbHBIX OCHOBAaHUU IpaBa MPUOOPETAET B HACTOSIIEE
BpeMs ocoOyio  ocTtpoTy. IlocTpoeHne TpaBOBOTO  TrOCyJapcTBa  BBI3BIBACT
HEO0OXOMMOCTh Pa3pabOTKU 3aKOHOB, KOTOpbIE HE TOJBKO 3((EKTHUBHO PEryIHpPYIOT
COLIMAJIBHYIO HU3Hb, HO U O0OJIAJal0OT TYMAaHUCTUYECKUM wu3MepeHueM. CTaHOBUTCS
SCHO, YTO caM Mo cebe cyryoo ¢popMaibHO-IOPUIUYECKUI aCIEeKT 3aKOHOAATEIBHOTO
Ipolecca, HE YYUTHIBAIOIIMN HPABCTBEHHBIE IIEHHOCTH, HE TO3BOJISIET CO3/aTh
1[EJIOCTHOE OOIIECTBO, MPUBOJIUT K COITUATBHBIM KOH(IUKTAM.

[lepcniekTUBBI TPABOBOTO Pa3BUTHS, MPABOBOTO MpPOrpecca ONPEaeIIOTCs
BBIOOPOM TEX MPaBOBBIX TPAAUIIMMA, KOTOPbIE MO3BOJSAT BBIBECTH MpPaBO Ha Oojee
BBICOKHI YPOBEHbB, B TOM YHUCJIE B €0 TyXOBHOM cojep:kaHuu. [IoBBIIIIEHHBIN HHTEpEC K
M3YYCHUIO TPABOBBIX TpaJAUIMA Kak (hakTopa CTAOWIBHOCTA TPABOBOM CHUCTEMBbI
OIPENENISCTC W KPU3UCOM POCCHUMCKOM IIPABOBOM JIEHCTBUTEIBHOCTH, KOTOPBIN
3aCTaBIISICT YUYCHBIX, J]a U 3aKOHOJIATEJIS, 3aTyMaThCsl HaJl MIOUCKAMH ITyTel OOHOBIICHUS
poccuiickoro mpasa, 3QheKTUBHOCTH HAIIMOHATILHOM MPABOBON CUCTEMBI.

[lepexxuBaembiii  Poccuelt mnepuon pa3BUTHS  XAPAKTEPU3YETCA  JyXOBHBIM
KPU3UCOM — MOTEpel IEHHOCTEW UCTOPUUYECKOTO ObITHS OOIIECTBA B YCIOBUSAX OOPHOBI
Pa3JIMYHBIX UICOJIOTMYECKUX TeueHUH. JlyXOBHbIE HCKaHHSI PYCCKOTO Hapoja,
npeaonpenensonme coxpanenue Poccreit cBoeil rocygapcTBEHHOCTH, CTAOUILHOCTH U
YCTOMYMBOCTU B OOIIECTBEHHOMN KU3HH, TIOCTHKEHUHN KYJIbTYPhl, HCTOPUYECKOTO OIBITA
JUISL  TIOCJIENYIONIUX TIOKOJEHUH, ¢ HEOOXOIMMOCThIO OOYCIaBIMBAET MPOBEICHUE
WCCJICIOBAHUN JTyXOBHO-HPABCTBEHHBIX OCHOBAHWN PYCCKOM UIWBUJIU3ALKAH, B TOM
YUCJIE TPAaBOBOIO CO3HAHUS U MPABOBOU KYJIbTYPHI.

Pemiennie ykazaHHBIX MpoOieM TpeOyeT ydeTa CKIIAJbIBAIONIUXCS BEKaMH
MPaBOBBIX M HPABCTBEHHO-IYXOBHBIX TPaJAMIMK poccuiickoro obmectBa. [IpaBoBbie
TPaJAMIIMM CIOCOOHBI TpeoOpa3oBaTh BCE YaCTH TMPABOBOM CHUCTEMBI OOIIECTBA —

IMpaBOCO3HAHUCEC, ITIPABOTBOPUYCCTBO, ITPpaBOpPCAIN3aAlUIO, IIOBUTUBHOC IIPABO.



HeoOxoaumMocTh M3yueHusi MPaBOBBIX TPAAMILIMN BBI3BIBACTCA M MPAKTUYECKHUMHU
MOTPEOHOCTSIMU TPABOBOM cUCTEMBbI coBpeMeHHOM Poccum. JlroOas mpaBoBas HopMa
UMEET IIEHHOCTh HE caMa Mo cebe, a TOJbKO TOI/A, KOIZJa OCHOBBIBACTCS Ha
TOCIIOJICTBYIOIIMX B OOIIECTBE HOpPMax HPABCTBEHHOCTH, KOTJa OCHOBBIBAETCS Ha
OpaBOBBIX Tpaauuusax. llepex TeM, Kak 3aKOHOAATENIBHO 3aKPENUTh OIPEACICHHOE
IPaBUJIO MOBEJAEHUS, 3aKOHOJIATENb 00513aH yOEIUThCs, YTO JTaHHOE MOJIOXKEHUE OyaeT
OCHOBAHO HAa CJIOKMBILIMXCS MPABOBBIX TPAaJULUAX, HE MPUBEIET K COLHAIBHOMY
KOH(JIMKTY.

Takum o00pa3oM, UWMEHHO YYeT 3aKOHOJATENEM TMPABOBBIX  TPATUIIHIA
HallMOHAJIBHOW TPAaBOBOM CHUCTEMBI TO3BOJIUT CO3/aTh TakKyld HOpPMYy IIpaBa,
co0IIoIecHHE KOTOpOi OyJeT o0ecreunBaThCsl HE TOJNBKO MPUHYXACHUEM IOCYAapCTBa,
HO ¥ BHYTPEHHUM YOEKJECHHUEM YEJIOBEKA B €€ HEOOXOJUMOCTH U CIpaBeIMBOCTH. B
IIPOTUBHOM CJIy4ae IpaBOBas HOpMa HE MOPOXKJIAET IOJIOKUTEIBHOIO PE3yJIbTara, He
Oyzaer nonaepxana obumectBeHHbIM MHeHHEM. Eme ['.®. IllepmeneBuu orMeval, yTo
«YEJIOBEK COOJII0/IaeT 3aKOHBI, HECMOTPS Ha TO YTO Y HEro MUMEITCS MOOYKIEHUs,
OJlaropoJHble WJIM HU3KHE, MOCTyNaTh HECOIJIAaCHO C HOPMaJIbHbIM moBeneHueM. [lpu
ATOM OH IIOCTYIIA€T COTJACHO € 3aKOHOM HE IOTOMY, YTO OITACAETCS HEBBITOAHBIX
IIOCJIEICTBHI, KOTOPBIMH YTPOKAET €MY 3aKOH 32 YKJIOHEHHE, a B CHIIy YCBOEHHOW UM
TIPUBBIYKH CIIE/IOBATH 3aKOHHBIM TPEATHCAHAIMY .

B nocnenHue ronpl 3aMe€THa TEHACHIUS NPHU MPUHATAA HOPMATHBHO-TPABOBBIX
aKTOB YKa3bIBaTh HA CTPEMIICHHE COXPAHSATh, IPEYMHOXAaTh U yBaXKaTh MOJIOKUTEIIbHBIE
TPaAUUAKA HaIIEro Hapoga. Tak, B HeAaBHO NpHUHATHIX OCHOBax roCyAapCTBEHHOU
MOTUTHKHA B chepe MpaBoBOH IPAMOTHOCTH H MPABOCOSHAHHS TPAKAAH- TOBOPUTCS:
«Hacrosimue OcHOBBI HampaBieHbl Ha (OPMHUPOBAHHME BBICOKOTO YPOBHSI MPaBOBOM
KyJbTYpbl HacCeJEHUs, TPAAUIIMK O€3yCIOBHOIO YBa)XKEHHSI K 3aKOHY, MPABOIOPSAKY U
CyaLy, HJOOpOMOpSIOYHOCTH U JOOPOCOBECTHOCTH Kak THpeobiafaromeid MoJenu

COMMAJIBHOTI'O IMTOBCACHMA, 4 TAKIKS Ha IIPCOAO0JICHUC IIPAaBOBOI'0 HUT'KMJIM3Ma B O6IH€CTB€,

! epmenesny, I'.®d. O uyBcTBe 3aKkoHHOCTH. [lyOnuunas nexuust, ynrannas 10 mapra 1897 r. / I'.®. llepmeneBny. —
Kaszans, 1897. — C .8.

2 OcHOBEI rocyiapcTBeHHOH mnonuTHKH Poccuiickoit ®exepamym B cdepe pa3BUTHS NPAaBOBOW TI'PaMOTHOCTH U
npaBOCO3HaHMs TpaxaH // Poccniickas razera. 2011. 14 utons.
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KOTOPBIM TPEISITCTBYET pPa3BUTHI0O PoccM Kak COBPEMEHHOTO LMBWIM30BAHHOTO
roCyJ1apCTBay.

B onobpennom pemenunem [lpesunuyma Coseta mipu Ilpesunente Poccuiickoit
®denepanuu 1Mo NPOTUBOACHCTBUIO Koppynuuu oT 23 nexadbps 2010 r. TunoBom koaexce
ATUKU U CIYKEOHOTO MOBEICHUSI TOCYIapCTBEHHBIX ciyKaumux Poccuiickoit denepanuu
U MYHUIUIAIBHBIX CIYXKaIlMX OJHUM U3 IMYHKTOB yKa3aHO TpeOOBaHUE «IIPOSBIATH
TEPIUMOCTh M yBaKEHHE K OOBUasM M TpaauiusM HapoaoB Poccum u apyrux
rocyJapcTB, YUUTHIBATh KYJbTYPHBIE W MHBIE OCOOCHHOCTH Pa3IUYHBIX ITHUYECKHUX,
COLMAIBHBIX TIpynn H  KOoH(peccHuil, CHocoOCTBOBaTh MEXKHALMOHAIBHOMY U
MEKKOH(ECCHOHAIBHOMY coryiacuioy (T «Ji» m.11).

B ropuanueckoil nuteparype oOpaiaeTcsi BHUMAaHUE TaKXE€ HA HEOOXOJUMOCTb
BOCITUTAHUSI MOJIOJIBIX COTPYJHUKOB Ha OOEBBIX M CIIY>)KEOHBIX TpPaJULHUAX OPraHOB
BHYTPECHHMX Jen°. B NpoMO/KeHHe BBICKA3AHHOIO MHEHHS MOXHO JOOaBHTh, UTO
TpaJuLUU, B TOM YHCJE IPaBOBBIC, JOJDKHBI OBITH 3aJI0KEHbI B OCHOBY IPaBOBOIO
BOCIINTaHUSI HE TOJIBKO COTPYAHUKOB ITPABOOXPAHUTENBHBIX CTPYKTYpP, HO M BCEX
[IPaBOIIPUMEHUTENEH.

CMmbICa TpaauLMi B MX HOPMATUBHO-PETYJSITUBHON (DYHKIIMM TPOSIBISIETCS B
COLMAJIbHOM JKU3HU B TOM, YTO OHHM IIO3BOJIAIOT COXPAaHUTh HE TOJIBKO OCHOBY,
COJIEP)KATENbHYIO HAINOJHEHHOCTh TE€X KOHKPETHBIX (OpM KU3HEIEATEIbHOCTH
oOlIecTBa, KOTOpblE HX MOPOAWIM, HO U crneuuduueckue (opMbl CBOEroO
cyuiectBoBanusi. CerofHss 3TO BBIBOAWT Ha IMEPBBIA IUIaH MNpoOJieMy TpaauLuil,
TPAJAUIIMOHHBIX LIEHHOCTEH W MX TpaHCHOpPMALMI0 B COBPEMEHHOE TIOCYIapCTBEHHO-
IIPABOBOE MPOCTPAHCTBO.

KntoueByto posib B perylupoBaHMM OOIIECTBEHHBIX OTHOILIEHUN Hrpaer
TpaauIIMs, co3Aarouias He A0 KOHIA (pOopMaau30BaHHbBIE MpaBUiia, KOTOPbIC JIIOJIU HE
BCEI/1a MOTYT Y€TKO M3JI0KUTh, HO KOTOPBIE OHU COOJIIOIAIOT. DTU TPAAUIIMU 330ar0TCs

Ky.]IBTypOﬁ CTpaHbI, €€ UCTOPHUICCKUM ITYTCM, MCHTAJIIMTCTOM €€ I'paK/IaH.

® Herpos, A.B. OpraHu3alHOHHO-TIPABOBbIE OCHOBbI CTAHOBJICHHS AIAPATOB YrOJOBHOTO po3bicka Ha FOxwHoM Vpane B
niepBsie ropl CoBerckoit Biactu, 1917 - 1923 rr.: aBroped. quc. ...xaHx. opun. Hayk / A.B. Ilerpos. — M., 2000. - C. 9.
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[ToaTOMy BO3HHKAeT HEOOXOAMMOCTh OIICHKH TOW TMO3WTHUBHON POJIH, KOTOPYIO
UTPAIOT TPAaUIMA B TMPaBOBOM pa3BUTHH oOmiecTBa. C 3TOM TOYKH 3pEeHUS
MPEICTABIIACTCS BaXKHBIM MOHAThH U OLICHUTh TO 00CTOSATEIBCTBO, UTO TPATUIUS — ITO HE
MEePEKUTOK MPOILIOTO, a (GakTop pa3BUTHS JIFOOOTo obmecTBa. Tpaaumuu BoooOIIe, a
IPaBOBBIE TPAAMIIMM B YACTHOCTH, Pa3BUBAIOTCS BMECTE€ C OOILECTBOM U SIBIISIOTCS
HEOTHEMJIEMBIM KOMIIOHEHTOM JKM3HH COOTBETCTBYIOIIETO HapoJa W BKIIOUYECHHBIX B
HEro cooOIlecTB. B cuily 3TOro TpaaulMM SBJISIOTCS HE MPOCTO OCHOBOM, HO M
yCIIOBUEM MPEEMCTBEHHOIO U CTA0MIIBHOTO PAa3BUTHS TOCYIapCTBA U 00IIECTBA.

OcoOEHHO 53TO SBISIETCS AaKTyaJlbHBIM CETOAHS, KOrJa B CTPEMUTEIHHO
Pa3BUBAIOIIMXCS MPOIECCaX KOPEHHBIM 00pa3oM H3MEHSIIOTCS MapajurMbl BJIACTH U
3aKOHOJIATENBCTBA, YTO CTAHOBUTCA IPUYMHAMU IMPOTPECCUPYIOLIMX KPU3UCOB BO
MHOTHX TOCYJAapCTBEHHO-IPABOBBIX CHUCTEMax. Bmecte ¢ TemM MNpOUCXOIAIINE B
MOCJIETHEE BpPEMs M3MEHEHUsS HAYYHOW TEOPUUM M OTXOJ OT TOCIOJCTBYIOIIETO B
IIPaBOBOM IPOCTpaHCTBE Poccum HOpMATUBHOIO TOHUMAaHUS IIpaBa MPUBOAAT K HOBOMY
OCMBICIICHUIO MPABOBBIX TPAMUIMKA U UX POJU B Pa3BUTHHM TOCYAApPCTBEHHO-IPABOBOMU
cucreMsl Poccun.

['ocynapcTBO MOMKHO CTPEMUTHCS COXPAHATH TPAAULIMKM CBOETO HAPOIa U TIPEKIE
BCEr0 T€, KOTOpbIE IMEPENAIOT COLUMAIBHBIA ONBIT TMOKOJEHHWM U COCTAaBIISIOT
HEOTHEMJIEMYIO YaCTh COLMO- M IIPaBOreHe3a. B 3ToM cMbIciae mpaBOBBIE TpAAULUU
MPEJCTABIIAIOT COOOM HE TOJIBKO YacTh JYXOBHOTO HACHEIUs JAHHOTO OOIEeCTBa, HO U
€ro KyJIbTYPHO-TIPaBOBOM (DEHOMEH.

Bo3poxaeHne mpaBOBBIX TPAAMIMKA B POCCUHMCKOM MOJUTHUKO-TIPABOBOM
MPOCTPAHCTBE JOJDKHO ChITpaTh CYIIECTBEHHYK) pOJb B MPOBEACHUM MPABOBOU
pedopMBI, 3TO B CBOIO OYepeb JAacT BO3MOXHOCTh U YUYEHBIM, W 3aKOHOAATEN0, U
MOJIUTUKAM  OMNpEACIUTh Haubojiee ONTHUMaJbHbIE IMYTH JUIS  BO3POXKICHUS
HAIIMOHAJIBHOTO ITPaBa ¥ HAIIMOHAJIBLHOW MPABOBOU KYJIBTYPHI.

Ocoboe 3HaueHHWE B DJTOW CBSI3W BBI3BIBAET BOMPOC O TMOHSATHU MPABOBBIX
TPaJUIUK U UX POJIM B PA3BUTHUU IIpaBa.

CreneHb Hay4YHOH Pa3padOTAHHOCTH TeMbI UCCJIEA0BAHHUS.



HecMoTpst Ha TO dYro B OOJBIIMHCTBE AWCCEPTAMOHHBIX WCCIIEIOBAHUNA
MOCJIEAHUX JIET, MOCBSIIICHHBIX aHATU3Y CTAHOBJIECHUS U PA3BUTHS COBPEMEHHOTO IMpaBa
U TOCYJIapCTBa, TaK WJIM MHAYE€ OTMEUYAECTCSA BIMSHUE MPABOBBIX TPAJUIMNA HA JaHHBIC
MPOLECChl, CAMOCTOATENBHBIX  MOHOTpauueckux  paboT, B  KOTOPBIX OBl
paccMaTpUBAJIUCh ITIPaBOBBIC TPAAUIIMA KaK CaMOCTOSATENbHBIA (EHOMEH TpaBa,
npakTHUYecKu HeT. HaydHple paOoThl, B KOTOPBIX MOJYYHIH OTPaKCHUE OTACIbHBIC
aCIIeKThl KacaTeJIbHO MPABOBBIX TPAJUIIMI, YCIOBHO MOXXHO Pa3JeiIUTh Ha HECKOJBKO
rpyII.

[lepByto Tpynmy o00pa3yloT (QyHIaMEHTAIbHBIE TPYHAbl, PaCKPHIBAIOIINAE
pa3JIMYHbIC ACTEKThI MPABOBBIX TPAAUIIUN KaK CAMOCTOSITEIIbHBIX MPABOBBIX SBJICHUMH,
caenyromux ydeHbix: C.C. AnekceeB, A.W. bepesun, k. I'. bepman, A.A. Bacuibes,
B.I'. I'padckuii, P. [asug, U.A. Wneun, M.B. 3axapoBa, T.B. Kamanuna, Bb.A.
Kuctskosckuii, T.JI. Ko3nos, H.M. KopkynoB, M.H. Kynaxuukosa, @.®. JIMTBUHOBHY,
I'.B. Mansnes, H.1. Marty3oB, M.H. Mapuenko, I'.I'. He6parenko, I1.11. HoBropoies,
FO.H. O6opotoB, P.M. OBuues, B.A. PribakoB, M.B. Canbaukos, B.K. Camurymius,
N.B. Ckacsipckuii, E.B. Ckypko, B.B. Copokun, C.A. Codponona, P.N.
CranucnoBaiituc, C.B. Tperyoenko, A.H. ®ununmnos.

Bropasi rpynma BKIIOYaeT Hay4dHbIE TPYJbl, 3aTParvBaroIue pPoOJib MPABOBBIX
Tpaguuuii B pa3Butun npasa: O.A. AuapeeBoii, A.B. bennnkosa, A.l. bepe3una, E.B.
bornanosa, C.M. Bacunsesoi, JI.B. 'onockoBa, E.B. Kyuymosoii, H.®. Menymesckoi,
C.A. Codponona, I'.B. IlIsekoBa.

TpeTpto TpyNmy COCTaBISIOT TPY/Abl, TMOCBAIICHHBIC BIUSHUIO TPABOBBIX
TpaguUMA Ha IPAaBOBYK KYJIbTYpy M IPAaBOCO3HAHWE, TAaKUX aBTOpoB, Kak ['.b.
Aiinapoexona, I'.J[. I'punienko, A.C. Huxkymun, A.B. Iletpos, JI.A. Ilerpyuak, O.B.
CazanoB, A.Il. Cemurko, P.C. BbaiinusizoB, M. bymnarosa, H.JI. I'panar, B.A.
3aronckuii, H.B. Kapnos, B.B. KoxxeBuukoB, A.A. Tam6epr, P.M. OBuues.

YerBepTyto rpymniy o0pa3yloT TpyAbl MO (PuiIocopuu, COLMOIOTHH, WCTOPHUU:
O.B. Ab6amxu, P.A. Anenuna, I{.JI. bnaroii, C.K. bonasipeBa, A.b. I'opman, H.II.
Henucrok, C.I1. MBanenkona, JI.B. Konecoa, 2.C. Mapkapsu, B.J[. Ilnaxosa, II.H.

Cgetnioa, B.B. Conoga, 1.E. CyxanoBa, H.B. Uuctoga, E. [Ilauxkoro,



B cOBpEMEHHBIX Hay4YHBIX UCCIENOBAHUSAX HAYMHAECT JOMUHUPOBATH LIECHHOCTHBIN
MOAXOJ K H3YYEHUIO TOCYJApCTBEHHO-IIPABOBBIX SBJIEHUH, U TpPU 3TOM 0co0oe
BHHMAaHUE CO CTOPOHBI MPEACTABUTENICH HAYKU YAECHSAETCS U3YUEHUIO TYXOBHBIX OCHOB
dbopMHpOBaHUS TIPABOBOM CHUCTEMBI, TIPABOBBIX TPAJAWIHMA KAaK  BAKHEHUIINX
KOMITOHEHTOB MPAaBOBOM KYJIbTYphl Poccuiickoro rocynapctsa u o0O1ecTna.

Leap ucciieoBaHusi — U3yYCHHUE CYIIHOCTH U 3HAYEHUS MPABOBBIX TPAAULIUN B
Pa3BUTHH IIPAaBa U PABOBON CUCTEMBL.

VYkazaHHas 11enb 00yCIIOBHIIa TOCTAHOBKY CIICAYIONINX 3a/1ay:

1. OnpenenuTth NOHATHE U CYIIHOCTh TPABOBBIX TPaJHULIMIA.

2. YTOYHUTH TIOHATUWHBIA amnmapar, CBSI3aHHBIA C KAaTETOPHEH «Tpaaullun,
PACKpBIB MOHITHUS «TPAAUIIUS [IPABA», KIOPUAAYECKAs TPAOULUD), KTPAIUIINHU B IIPABEY.

3. PaccmoTperp 3HaueHuE€ TMPABOBBIX TPAJULUUKA B IMpolecce OOHOBIEHUS
POCCUICKOro IpaBa 1 00ecre4eHUH TPEEMCTBEHHOCTH B IIPaBe.

4. IlpoaHanu3upoBaTh MPOSIBJICHUS MMPABOBBIX TPATUIIUNA B MEXaHU3ME IIPABOBOTO
pEryJINpOBaHMUS.

5. OnpenenuTh BIMSHUE NMPABOBBIX TPAIULIMK HA (POPMUPOBAHUE MTPABOCO3HAHMUS
IPaXX/IaH U MOBBIIICHUE YPOBHS IPABOBOM KYJIBTYPHI.

OO0beKTOM HCC/IeI0BAHMS SIBIISIOTCS TPABOBBIC TPAJAUIIMK B OOIIECTBEHHOM
Pa3BUTHH, a TAK)KE OOIIECTBEHHBIC OTHOIIEHUS, CBA3aHHBIE C MTPABOBBIMHU TPATUIUSIMU
KaK CaMOCTOATENbHBIM ()EHOMEHOM IpaBa.

IIpexmeTrom  Hccjeg0BaHUsI  SIBJISIFOTCS  MPaBOBbIE  Tpaaunuu  Poccun,
paccMaTpuBacMble B KauyeCTBE JETEPMHUHAHTBHI IIPABOBOTO PAa3BUTHS POCCUHCKOTO
oOIIECTBA; BBIICHEHHE HX CYUIHOCTH; TEOPETHYECKOE OOOCHOBAHHME MECTa W POJIH
MPaBOBBIX TPAIUIIMK B PA3BUTHUH POCCUUCKOTO TpaBa, B (HOPMHUPOBAHUM TIPABOBOU
KYJIbTYPbI;, UCCIEA0BAHNUE TEOPETUYECKUX BOIIPOCOB MPOSBIECHUS MTPABOBBIX TPAAULIUNI B
[IpaB€ M IIPAKTUYECKHE ACHEKThl TBOPYECKOW peanu3aluyd IIPaBOBOIO  OIIBITA,
3anokeHHOro B HuUX. Ocoboe BHUMaHHE HAIPaBJIICHO HA HCCIEAOBAHHWE COOTHOIICHHS
TEPMHUHOB «IIPAaBOBasl TPALULINS, «TPAAULMS [IPABA» U KIOPUIAYECKAS TPATULIUS.

Mertoagoornyeckass  OCHOBa  JMCCEPTALMOHHOrO  MccjeloBaHus. B

AUCCCPTALIMOHHOM HMCCIICJOBAHUH HCIIOJIB30BAJICA KOMIIIICKC COBPEMCHHLIX MCETOOOB



HAy4YHOTO TIO3HAHWS OOIIECTBEHHBIX IMPOIECCOB. METOMONMOTHYECKYI0 OCHOBY
WCCJIEIOBAHUS COCTABISACT JUATICKTUYECKAN METOJI HAYYHOTI'O MO3HAHWS KaK OCHOBHOMU
croco0 OOBEKTHMBHOTO M BCECTOPOHHEIrO MO3HAHUSA JEHCTBUTEIBHOCTH, C TO3HIINH
KOTOPOTO OOBEKT U MPEIMET MCCIAEAOBAHMS PACCMATPUBAINCH HE U30JMPOBAHHO JIPYT
OT JIpyra, a BO B3aUMOCBSI3HM C JIPYTUMU MPABOBBIMU M OOIIECTBEHHBIMH SIBJICHUSIMU B
pyciie o0IMX 3aKOHOMEPHOCTEH pa3BUTHS IpaBa U rocyjaapctBa. Ha nuanexktuueckom
METO/I€ OCHOBBIBAJIMCH OOIIEHAYYHBIC U YaCTHBIE METO/IBI.

Jlns  peleHuss TOCTaBJIEHHBIX 3a7ad B paboTe HUCIOJNb30BAIUCH KAk
oOllleHayYHbIE, TAK U CEIUaIbHO-HAYYHBIE METO/IBI.

Oco0o0¢ 3HaueHUE B AUCCEPTAIMOHHOM HCCIIECOBAHUM MPUAACTCS TAKUM METOJaM
HAy4YHOTI'O MO3HAHUS, KaK aHAJIU3 U CHUHTE3. Pe3ynpTarsl IPUMEHEHUS aHAJIN3a Halllld
CBO€ BBIPAXKCHUE B CYIIHOCTHOM XapaKTEPUCTHUKE MPABOBBIX TPAAULHWN, SBISIIOTCA
OCHOBOM CO3/IaHUs TOJPOOHOT0, TOJHOTO U BCECTOPOHHETO MPEACTaBICHUS OO0
W3YYCHHOM SIBJICHMM. Pe3ynbTaTbl IPUMEHEHUS CHHTE3a [O3BOJIWJIM BBIACIUTH
HanOoJIee CyIIeCTBEHHbIE CBOMCTBA MPABOBBIX TPAJMIIMIA.

[IpyHIMII WCTOpU3Ma MO3BOJIMJI BBIABUTH HCTOKM MPABOBBIX TPAAULMUN, HX
COAEPKATEIbHYI0 OCHOBY, PETYJATUBHBIE CBOWCTBA M LIEHHOCTHBIC XapaKTEPUCTUKU B
POCCHICKOM IIPABOBOM ITPOCTPAHCTBE.

N3ydyeHne mnpaBOBBIX TpagulUMM B COBPEMEHHOM POCCHUMCKOM  IIpaBe,
MPEJCTABIAIONIMX COOOM BeChMa CIIOKHBI MEXaHH3M, OOYCJIOBUJIO MPUMEHEHHE
CUCTEMHOI'0 METOJA, HA OCHOBE KOTOPOTO MOSBUJIACH BO3MOXXHOCTb U3YUUTh CUCTEMY
B3aMMOCBSI3€ MEXy MPABOBBIMU TPAAUIUSAMU U APYTUMU HOpMaMu, GOpMabHBIMU U
He(OopMaJIbHBIMU, CYIIIECTBYIOIIUMU B COBPEMEHHOM MIPABOBOM MPOCTPAHCTBE.

CpaBHUTEIBLHO-TIPABOBOM METOJ| TO3BOJMJ HM3y4aTh IPaBOBbIC TPAAUIMU Kak
CHUCTEMY ILIEHHOCTEW, HAXOIALIUXCS B TECHOM CBSA3M C KOHKPETHOM HCTOPUYECKOU U
MpaBOBOI 00CcTaHOBKOM. Kpome TOTO, 3TOT METO/1 TTO3BOJISIET pacCMaTPUBATh MPABOBHIE
TPaJUIMM B MX KAYECTBEHHOM HM3MEHCHHMM HA PA3JIMYHBIX 3TAallax PpPa3BUTUS MPaBa.
CpaBHHUTENBHO-TIPABOBOM METOJ] MO3BOJIMJI COIMOCTABUTH 3alaJHYI0 M BOCTOYHYIO
TPaJHIIMU TPaBa, POCCUMCKYIO MPABOBYIO CUCTEMY C JIPYTMMH IPABOBBIMU CUCTEMaMHU,

HanpuMep, aHIIIMUCKOU IPABOBOU CUCTEMOM.



CucreMHO-(QYHKIIMOHATBHBIM ~ aHAJIM3  TIO3BOJISIET  CO37aTh  OMPEICICHHOE
LEJIOCTHOE MPEJICTABICHUE O MPABOBBIX TPAMAUIMAX KAK OPraHUYHOM 4YacTU MPaBOBOI
CUCTEMBbl POCCHUHCKOrOo 0O0IlecTBA M BBISIBUTH OCOOEGHHOCTHM M CHEHUPUKY UX
¢dbyakuuonupoBanusi. CHUCTEMHBIM METOJ TPUMEHSUICS B OMNPEACICHWH MecTa |
3HAUEHHUS NMPABOBBIX TPAJAUIIMI B IPaBOBOU KYJIbType 00I1eCTBa.

NHCTUTYLIMOHAIBHBIM METOJ JAET HAM BO3MOXHOCTb ONPENIEIUTh T€ MEXaHU3MBbI
U YyCJIOBUS, B KOTOPBIX IPABOBBIC TPAIUIIUU JAHHOTO OOIIECTBA OIMOCPEAYIOTCA B
COLIMAJIbHO-NIPAaBOBOM  NpakTUKe. HCTUTYUHMOHANbHBIA  aHalu3  MO3BOJISIET C
MPUHLIUINNATBHO HWHBIX TO3UIMI OIEHUBATh COBPEMEHHYIO MOJHUTUKO-IPABOBYIO
CUTYaIIMIO, CBA3aHHYIO C MIPOLIECCAMU CTaHOBJIEHUs B Poccuu nmpaBoBOro rocygapcrsa u
IPaKJaHCKOTO 00IIIeCTBa.

DopMaTbHO-IOPUANYECKUM METOJT TPUMEHSUICS TpH aHaliu3e HOPMAaTUBHO-
MIPABOBBIX AKTOB, B OCHOBE KOTOPBIX MPOCIICKUBAETCA HAIMYNE MMPABOBBIX TPAJULIUN.

HcTopuko-cpaBHUTENBHBI METOJ] ObUT HCIIOJNB30BAaH TIPU  COMOCTABJICHUU
OTJIETbHBIX JJIEMEHTOB paHEee JEWCTBOBABLIETO 3aKOHOAATENIbCTBA M COBPEMEHHOTO
3aKOHOAATENbCTBA, JAHHOE  CONOCTAaBJIECHHWE  HACJSJHO  MPOJEMOHCTPUPOBAIIO
MPOSIBJICHUE B COBPEMEHHOM 3aKOHOATEILCTBE MPABOBLIX TPATUIIUAMN.

Teopernyeckyro OCHOBY HCCJIe0BAHNS COCTaBUJIN TPY/Ibl
B obmactu ¢unocopuu, COLMOJIOTUHU, IOJIUTOJIOTUN, TEOPUU M HCTOPUM TIpaBa,
¢dbunocoduu npapa, CPaBHUTEILHOTO MPABOBEICHUS.

HopmaTuBHasi OCHOBa HCCJEAOBaHUSI COCTOUT W3 MEXAYHAPOIHO-TIPABOBBIX
aktoB, Konctutynmuu PO, deaepaibHbIX 3aKOHOB, TMOJ3aKOHHBIX HOPMATHUBHO-
ITPaBOBBIX aKTOB PO.

OMIMPUYECKYI0 OCHOBY MCCJIEIOBAHUSI COCTABIISICT CyneOHas TMpaKTHKa
apOUTPaXKHBIX CYJIOB U CYIOB oOImIel ropucaukiuu, aktel Koncrurynuonnoro Cyna
P®. Taxxe wuccimemoBaHbl MaTepuagbl MMEPUOJAMYECKON II€YATH, COACPIKAIINEC
“H()OPMAITUIO O TIPOSBIICHUSIX TPABOBBIX TPAAUIINI, MaTepUAJIbl IO UCTOPUU OOBIYHOTO
npasa.

Hay4yHasi HOBU3HA MCCJIEIOBAHUSA 3aKJII0YAETCA B CJICIYIOIIEM:

- copMyIIHPOBAHO aBTOPCKOE OMpPEEeNIEHUE TPABOBOM TPAAUIINY;

10



- 000CHOBBIBAETCS] HEJJOMYCTUMOCTD MOAMEHBI TEPMUHOB «IIPABOBAsi TPAAULUD) U
«TpagulHds IPaBay;

- cOpMYIMPOBAHO ABTOPCKOE MOHSATUE IOPUIUYECKON TpaJMIIMK, MPOBEICHBI
pa3nuuusa MEXIY MIPaBOBOU U IOPUANYECKON TPAAULIUSIMU;

- U3YYEHBl PETYJSITUBHBIE BO3MOYKHOCTH NPABOBBIX TpagulUi B BOIPOCAX
MOBBIIICHUS YPOBHSI MPABOCO3HAHUS U MTPABOBOM KYJIBTYPhI 00I1IECTBA;

- pacKpbITa POk MPABOBBIX TPAAULIAN B MPOLIECCE PA3BUTHS ITpaBa.

HoBusHa paboThl omnpeenseTcss U MOTyYEeHHBIMH pe3yjibTaTaMu HCCIEeI0OBaHUA,
HEKOTOpPBIE M3 KOTOPHIX CHOPMYIHPOBAHBI Jajiee KaK TOJIOKCHHS, BBIHOCUMBIC Ha
3alIUTy.

B xoae wucciexoBaHMs ApPryMEHTHPYIOTCH M BBIHOCATCH Ha 3alIUTY
cJIeyIolIHe MOJI0KeHMS:

1. IlpaBoBas Tpagumuss U Tpagulusi TMpaBa —  CAMOCTOSITEIbHBIC,
HETOXKJICCTBEHHbIE sBJICHMUS IpaBa. lIpaBoBasg Tpaguuuss — 3TO  COBOKYIIHOCTH
YCTOWYHBBIX, BOCHPOU3BOIAIINXCS PpPE3YJbTATOB IPABOBOTO PA3BUTUA MPOLIIBIX
HCTOPUYECKUX 3MOX B IMpeaenax OTACIbHO B3SITOM IPaBOBOM CHUCTEMBI, KOTOpas
obecrieunBaeT TPAHCISALMIO U TPEEMCTBEHHOCTh IPABOBOIO OIBITA, BBIpaKEHHAs B
rnepegaye MpaBOBOM KYJbTYpOM M3 OJIHOTO BPEMEHH B JPYro€ 3JIEMEHTOB MPaBOBOU
CHUCTEMBI.

Tpaaunus npaBa — 3TO UCTOPUUECKU CIIOXXHUBIIUNUCS 0OYCIOBICHHBIN CXOAHBIMU
0a30BBIMH MPABOBBIMU IIEHHOCTSIMU TOPSIIOK (DYHKITMOHHUPOBAHUS U B3aUMOJICUCTBUS
CcyOBbEKTOB IpaBa Ha MPOTSHKEHUU BCETO NIEPUO/Ia Pa3BUTHS TIPABOBBIX CUCTEM.

[Ipu3Hakyu OMNpENeICHHONM TpagulMM TpaBa M €CTh IPABOBBIC TPAJULIH.
CX0ACcTBO MPaBOBBIX TPAMMIIMM, XapAaKTEPHBIX ISl KOHKPETHOW IMPABOBOM CHCTEMBI,
SBJISIETCSL OCHOBAHUEM JJIsl OTHECEHHUS MPABOBOM CHUCTEMBI K ONPEACICHHON Tpaaulluu
rpasa.

2. KOpugmyeckue  Tpagulud —  OTO  COBOKYIMHOCTh  yYCTOWYHUBBIX,
BOCIIPOU3BOJISIINXCS PE3yJIbTATOB MPABOBOTO Pa3BUTHsI (DYHKIIMOHUPOBAHUS CHUCTEMBI

3aKOHOJATENbCTBA, IMPABONOPSAJKA, IPABONPUMEHUTEIBHON ©  MPOLECCyalbHON
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aesTenbHOCTU. FOpunndeckue Tpaauliy MPOSBISIOTCS B IMpaBe JUIIb B MEXaHU3ME
MIPABOBOTO PETYIUPOBAHUS.

3. IIpeeMCTBEHHOCTh W TPaBOBbIE TPAAMIMU — B3AUMOCBSI3aHHBIE, HO HE
TOXKJECTBEHHbIC siBICHUS. [IpaBoBble TpaaWLIMK BBHIIOJIHSIOT JABE (GYHKIUH IS
mporecca  IpeeMCTBEHHOCTH.  [IpaBoBble  Tpaauluu  CIOyXaT  NpOSIBICHHEM
PEeEeMCTBEHHOCTU. [IpeeMCTBEHHOCTh KaK CBSI3b BPEMEH B IPAaBOBOM IPOCTPAHCTBE
BBIPAXKACTCSI B TOM, YTO 3JIEMEHTHI MPOIILJIOTO MPABOBOTO Pa3BUTHs BOCIPUHUMAIOTCS B
HACTOSIIIIEM, a MPABOBBIC TPAJUIMU TO3BOJIAIOT HPOCIEAUTH TAaHHYIO CBSI3b BPEMEH.
Ecnu oHm (mpaBoBBIE TpaaWIlMU) CYIIECTBYIOT, 3HAYUT, CBSI3b BpEMEH HE HapyIlleHa,
CJIeZIOBATENIbHO, IPOLIECC IPEEMCTBEHHOCTH B IIPaBe HE HApYIIEH.

[TpaBoBble TpaaMLIMK TO3BOJIAIOT HANPaBUTh HAI[MOHAJIBHOE MPAaBO B HYXKHYIO
CTOPOHY pa3BUTHSA B Cllydae pa3pbiBa MPEEMCTBEHHOCTH, BCIICJCTBHE, HAIPUMED,
peBoitolid. B ompeneneHHble MOMEHTbI UCTOPUUYECKOTO Pa3BUTHUSL MPEEMCTBEHHOCTb
paBa MOXET ObITh HAPYILIEHA, U TOI/1a HY>KHbI IPABOBbIE LIEHHOCTH, KOTOPBIE ITO3BOJISIT
3aKOHO/JATENI0 COXPAHUTh BEKTOP pa3BUTHUA HAIMOHAIBHOTO TMpaBa. TakuMu
LEHHOCTSMU MOTYT CIY>KUTh PAaBOBbIE TPAJIULIUU.

4. Tlpu cozmaHuu HOPM IpaBa MPABOBBIE TPATUIIUHN BBICTYNAIOT BRIPAKEHUEM TEX
MIPABOBBIX [IEHHOCTEH, KOTOPBIX JOCTUIJIO IPABO B MpEAbIAYyLINE epruoabl. BeipaxeHue
MIPABOBOTO OMbITA B MPAaBOBBIX TPaJWLUAX IMO3BOJSET MPUAATh BHOBb CO37aBa€MOM
HOpME TpaBa CBOMCTBO 3(PPEKTUBHOCTH. YUET 3aKOHOJATENIeM MPaBOBBIX TPaTUIIHIiA
HAI[MOHAJbHOW TPaBOBOM CHCTEMBbl TIO3BOJUT CO3/4aTh TaKyl0 HOpPMY IIpaBa,
coOJ0/IeHne KOTOpOoH OyJeT o0ecreunBaThCsa HE TOJIBKO MPUHYKICHUEM TOCYy1apCcTBa,
HO ¥ BHYTPEHHUM YOE)X/IEHHEM YEJIOBEKa B €€ CTIPaBEJIMBOCTH U HEOOXOIUMOCTH.

5. IlpaBoBble TpaguIMM JOJKHBI paccMaTpUBaTHCS HE KakK TOTOBask MOJEIb
UMIIEPATUBHOTO TpeOOBaHMS, MOJJIEeKalas 3aKpeIUICHHI0O B HOpME TMpaBa, a Kak
JOYXOBHBI OPUEHTHUP, CTEP)KEHb MpaBa B €ro JyXOBHO-COJEP)KATEILHOM H3MEPEHUH,
KaK OCHOBA JIJIsl IPaBOTBOPYECTBA.

6. [IpaBoBBIE TPaTUITMH TO3BOJISIOT CHOPMUPOBATH MPABO, KOTOPOE HAXOIUT CBOE
OTpakeHHE B NIPABOCO3HAHUM TpakKJaH, MIPUHUMAETCA U NojAepx uBaeTcss M. ViMeHHO

MpaBOBbIE TPAIMLUUKA KakK (HAKTOp YKPEIUIEHHs MPaBOCO3HAHUS COBPEMEHHOTO
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POCCHUICKOro 00I11ecTBa MO3BOJAT CO37aTh MPABOBOE TOCYAAPCTBO, TO3BOJSAT BBHIBECTH
npaBo Ha OoJiee BHICOKHI ypOBEHb, HA YPOBEHb YBAKECHUS MTPaBa BCEM OOIIECTBOM.

7. TlpaBoBble TpaAWIMM HEOOXOAMMO HCIIOJIB30BaTh KAaK OCHOBY 3aKOHHOCTH,
MPaBOBOM KyJNbTYpbl, NPAaBOCO3HAHUS, TOJKOBAaHUS IIpaBa, 4YTO OyIET O3HAYaTh
oOorailieHle TI03HABATEIBHOTO HMHCTPYMEHTApUsl TIPU TBOPYECKOM pa3pelieHUH
COOTBETCTBYIOIIUX MPABOBBIX MPOOJeM, pHUpalieHue MpaBoBoro omneita. Heodxonmumo
Oepeub M XpaHUTh MaKCHMaJIbHO BO3MOXHOE KOJMYECTBO MO3UTHUBHBIX MPABOBBIX
LHEHHOCTEW, KAaKUMU SIBJISIFOTCS TIPABOBBIE TPAAULIMUA, YTO MO3BOJUT WM3YYHUTh MPOLECC
pPa3BUTHS MPABOBOM KyJIbTYpbl M C YYETOM JAHHOIO ONbITa BOCCO3/aTh IIEHHOCTH,
CIOCOOCTBYIOLIUE ACHUCTBUTENBHOMY 00OTaIlIEHUIO IPABOBOM KYJIbTYpHI.

Anpobanusi ucciaenoBanusi. Pabora BbilosiHEHAa W 00CyXJeHa Ha Kadenpe
TEOpHUH W HUCTOPUM TOCyAapcTBa M IpaBa HOPUANYECKOro (Qaxyibrera ANTaiCKOro
roCyJapCTBEHHOIO YHHMBEPCHUTETA; IIOJyYECHHBIE B XOJE HCCIEIOBAHMS PE3YJIbTAThI
HaIUTH OTPaKEHHE B BOCBMHU HAYUHBIX MyOIHKAIMAX aBTOPA, BKIIOYAs TP MyOIMKaUN
B Hay4HbIX JXypHaJax, BXOJSALIMX B IepeyeHb BhICIIEN aTTeCTalMOHHOM KOMUCCUU
MunucrepcTBa oOpa3oBanus u Hayku Poccuiickoit @enepanuu. OCHOBHBIEC MOJIOKEHUS
JUCCEPTALMOHHON PaOOThl JOKJIAbIBAINCH HA BBICTYIJIEHUSAX HA MEXKIYHAPOAHBIX U
Bcepoccuiickux  KoHpepenmusx B MockBe, HoBocubupcke, KemepoBo, Owmcke,
bapnayue.

Pe3ynpTaThl  WCCleOBaHUS  NPUMEHUMBI  JJIA  JTaJbHEHIIEro  pa3BUTHUS
¢uI0coPCKOro, AaHTPOIOJIOTUYECKOTO, KYJIbTYpPOJOTHUYECKOTO M IPaBOBEIYECKOTO
3HaHus. TeopeTnueckue 0OOOIIEHHS W BBIBOABI MOTYT OBITH HCIIOJIB30BaHBI IS
pa3pabOTKU B BBICHIEH IIKOJIE y4eOHbIX KypcoB mo «Teopuu rocynapcTBa U IpaBay,
«IIpobiemam Teopum TOCYyAapCTBa W TpaBay, a TaKXKe CIEINUATbHBIX KypCOB TIO
¢unocodpun u Teopuu npasa, Hanpumep: «[IpaBoBbie TpaguLMKU B pa3BUTHH MpaBay, a
TaK)K€ MOTYT OBITh UCIOJIB30BaHBI MPH MOATOTOBKE YUEOHBIX U Y4€OHO-METOIUYECKIX
nocoouii.

OTtpaenbHbIE TIOJNOXKEHUS U BBIBOJBI JIUCCEPTAMOHHOTO MCCIIEIOBAHUS MOTYT

MIPUMEHATHCA B MMPABOTBOPYECKON U MPABONIPUMEHUTEIIBHOM JiesiTenbHOCTH. Harpumep,
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U1 pa3pabOTKU TUIIOBBIX KOAEKCOB 3TUKU CyJEH, COTPYAHUKOB MPOKYpPaTyphbl U UHBIX
MIPaBOOXPAHUTEIIBHBIX OPTaHOB.
Crpykrypa paborbl. /[luccepranusi COCTOMT U3 BBEIECHHUS, JBYX IJIaB,

BKJIIOYAIOIIUX MATH aparpados, 3akiitoueHust 1 Ondinorpaduueckoro Crucka.

COJEP/ KAHUE PABOTbDI

Bo BBegeHMH O0OOCHOBBIBAIOTCS AaKTyallbHOCTh TEMBI, CTEIICHb €€ HAyJHOU
pa3pabOTaHHOCTU, OIpeJeiIeHbl OOBEKT, MPEeAMET WCCICAOBaHUA, IICJIH, 3aJayu
WCCIICIOBAHUS, XAPAKTEPU3YIOTCS Hay4yHas HOBU3HA, TEOPETUUYECKAs W IMPAKTUUYECKas
3HAYUMOCTh, METOJIOJIOTHS, METOAUKA W HSMIOUpUYeckass O0aza, cHOopMyIUpOBaHBI
OCHOBHBIC TIOJIOKCHUSI, BBIHOCUMBIE Ha 3alUTY, IPUBEICHBI CBEIACHHUS O HAYYHOU U
MPAKTUYECKOMN arpoOaIuu uccae0BaHusl.

IlepBas riaBa «lIpaBoBble TpaaulIMU: TOHSITHE, O00IIAS XaPAKTEPHCTHKA»
COCTOMT M3 JBYX maparpados.

B nepsom napacpage «llonsiTue TpaBOBOM TpaJUIIMM B COBPEMEHHOI
IOPUJIMYECKON HayKe» PAaCKPBIBACTCS CTEIEHb Pa3padO0TaHHOCTH TEMbI U yYKa3bIBACTCS
Ha TO, YTO /10 CHUX IOp HUCCIENOBATEIM HE YICIWINA JTOJKHOTO BHHUMAHUS MOPUPOJIE
MPAaBOBOM TPAIMUIIUM KAK CAMOCTOSITEJILHOTO SBJICHUSA MIpaBa.

B nmumccepranyu KpUTHYECKH OLICHUBAIOTCS MO3UIUM YYEHBIX, MPEAIararoiinx
ONPEAETATh MPABOBYIO TPAAUIUIO YEPE3 KATETOPUMN «IIPABOBOM MPHUHIHUI, KIIPABOBOU
OIIBITY», & TAK)KE KaK MPABUJIIO TTOBEJICHNS, KAK 4YaCTh IPABOBOM CUCTEMBI.

Ha ocHoBe aHanu3a WUMEIOIIUXCS B IOPUIAYECKOW JUTEpAType NOAXOIOB K
OTIPENICIICHUIO TTPAaBOBOM TPAJAMIIUU AUCCEPTAHT POPMYIUPYET aBTOPCKOE OINpe/eeHre
MIPaBOBOM TPAJMIMHU, MOJ KOTOPOM MOYKHO MOHUMATh COBOKYITHOCTH YCTOWYMBBIX,
BOCIIPOU3BOASIIMXCSA PE3YyIbTATOB MPABOBOIO PA3BUTHUS MPOIUIBIX UCTOPUUECKUX TOX
B IIpeJieaax OTIASIBLHO B3STOM MPAaBOBON CHUCTEMBI, KOTOpas 00SCIIEUNBAST TPAHCIISAIUIO
Y MPEEMCTBEHHOCTh IIPABOBOIO OIbITA, BEIPAXKEHHAS B II€peadye MPaBOBOU KYJIbTYpOU
13 OJIHOTO BPEMEHH B JPYTO€ JIEMEHTOB IIPABOBOM CUCTEMBI.

B muccepranuu aprymMeHTHpPYETCsl BBIBOJ O TOM, YTO IPABOBBIE TPAIMIMU KaK

OTIPE/ICJICHHBIC PEe3yJIbTaThl MPONUION MPABOBOM AEATEILHOCTH, COBEPIICHCTBOBAHUS
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MPABOBOM CHCTEMBI MO3BOJSIOT peOopMHUpPOBATH MPABOBYIO CUCTEMY, U30erast OmmooK,
COBEpIICHHBIX Ha 00Jiee paHHHUX ATalax pa3BUTHs MpaBa.

B nmwuccepranum  000CHOBBIBAETCS IIEHHOCTb IPABOBOM  TpajMIIMM  Kak
(byHIaMEHTaIBHOTO MTPABOBOTO ABJICHUS, IPOXOSIIETO Yepe3 BCIO MPABOBYIO HCTOPHUIO.
[IpaBoBbIe Tpaauiuu 00JaAat0T BHEBPEMEHHOMN IIEHHOCTHIO.

[IpaBoBbIe TpaguIMK XpaHIT B ceO€ OMNpEeACTCHHbIE PE3YNbTAaThl MPOIIION
IIPABOBOM  JEATENIBHOCTH, COBEPLICHCTBOBAHUSA IIPABOBOM  CHUCTEMBI, KOTODPBIE
MO3BOJISIIOT PehOPMUPOBATH MIPABOBYIO CUCTEMY, U30€KaTh OMIMOOK, COBEPIICHHBIX Ha
Oojiee paHHUX d3Tanax pa3BUTHs TpaBa. [IpomieAmnive 3MOXU OCTABIAIOT HE TOJIBKO
OTPOMHBI  HOPMAaTWBHBIN Marepuail, pe3yabpTaTel  MPAaBONPUMEHUTEIBHON
NEATEIIBHOCTH, HO TAaK)X€ €ro BOCHPUATHE IPEAIICCTBEHHUKAMU, HAIIEAIIee CBOE
BBIPAKEHUE B HAYYHBIX TEOPUSIX U B OOBIICHHOM ITPAaBOCO3HAHUH.

[IpaBoBbIE TpaguUMKU MPOCIECKUBAKOTCS B HAJTUYUU ONPEICIICHHBIX OJUHAKOBBIX
AJIEMEHTOB, KOTOPbIE MOKHO OOHAPYX UTh MPU CPABHEHUU OJTHOM MPaBOBOM CHCTEMBI B
pa3MYHbIE BPEMEHHBIE MEPUOABI: HAJIMYUE CXOJHBIX HWHCTUTYTOB IIpaBa U MX
YCTOMYMUBOCTh B TEYEHUE JJIMTEIBHOTO BPEMEHHM, HWICHTUYHOCTH IOPUIUYECKOU
TEXHUKH, CXOJICTBO B IIPOLIECCYAIBHOM IMPABE.

[IpaBoBBIC  TpaaWIMU  SBJSIOTCA TEM  CHCTeMooOpasyromuM  (pakropom
CTAHOBJICHUSI U Pa3BUTHUS POCCUMCKOW MPABOBOM CUCTEMBI, KOTOPBIA, OCHOBBIBASICh HA
HallMOHAIBHBIX MCTOKAaX, OKa3ajJ BIMSHUE Ha POCCHUUCKYIO MPABOBYIO CaMOOBITHOCTD,
CTaJl YaCThI0 HAITMOHAJIBHOTO IPABOBOT'0 MEHTAJIUTETA.

Bo semopom napacpage «IIpobnembl HCNONB30BaHUSA TMOHATUS TPaJULMHA B
COBPEMEHHOW TMPAaBOBOW JTOKTPHUHE» PACKPBIBAKOTCA TMOHATHS «TPAJWLHS IpaBay,
«IOpHUINYECKAs TPAIULIUSDY, «TPAAULIMU B IIPABE», a4 TAKKE UX COOTHOLICHHE C MPABOBOU
Tpaaunueil. JlaHHple TOHATHS OOJNBIIMHCTBO YYEHBIX-TIPABOBEIOB HCHOJIB3YET Kak
MIOJTHOCTBIO TOXJECTBEHHBIE, HE PACKPHIBAs MPABOBYIO MPUPOAY KakAOr0 U3 HUX. ITO
MPUBOAUT K HCIOJB30BAHUIO HENPABWIBHOM TEPMHHOJIOTHMM B  HOPUIUYECKOU
JUTEpPAType, 4TO B CBOK OYEpPENb OTPAXKAaE€TCsl M B IOCTAHOBJEHUAX CYIOB BCEX

HHCT&HHHIZ, B TOM 4YHUCJIC U BBICIIIHNX.
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JluccepraHToM OOOCHOBBIBAETCSI HEOOXOAMMOCTH Ppa3TPaHUUYCHHUS] TMPABOBOM
TPAJULIANA U TPAJHULMH NPABA, FOPUAUIECKON TPAJULMH, TPAIULHANA B IIPABE, PACKPBITUSA
COJICPKAHMS KAXKJIOTO U3 JaHHBIX MOHSITHIA.

Tpaguuus npaBa — 3TO UCTOPUYECKH CIOKHMBIIMMCA B PAMKAX BXOJSIIMX B HEE
IIPABOBBIX CHUCTEM U OOYCJIOBJIICHHBIA CXOKMMH 0a30BBIMU IMPABOBBIMHU MPHUHIIUIIAMH,
PABOBBIMHU TPATUILUAMHA, HOPMAMU U ILEHHOCTAMH MOPAIOK (PYHKIIMOHUPOBAHUS U
B3aMMOJICHCTBHS TPABOBBIX YUPEKACHUNW U HMHBIX CyOBEKTOB MPABOBOM JKU3HU Ha
OPOTSHKEHUM BCErO IMEPHUOJA Pa3BUTUA IPABOBBIX CHUCTEM, a TaKXKE COBOKYIHOCTH
OTHOLIEHUH K JaHHOMY MOPSIZIKY, K IPUPOJIE U PO MpaBa B OOLIECTBE U TOCYIAPCTBE.

COmmkaer MOHATUA MPABOBOM TpagulMU U TPaauLMU MpaBa TO, YTO MPU3HAKU
ONPENEIICHHONW TPaJuLIMM IpaBa U €CTh IPABOBBIC TPaAULMU. [JaHHBIN BBIBOJ OCHOBAH
Ha CJIEAYIOUIEM: CXOJACTBO MPABOBBIX TPAAULNNA, XapaKTEPHBIX M1 KOHKPETHOM
[IPAaBOBOM CHUCTEMBI, SBIAECTCS OCHOBAHUEM JUIsI OTHECEHMsS IIPaBOBOM CHUCTEMBI K
ONPENEIICHHON TpaauLuy npasa. Tak, IPU3HAKU, BbIACISIEMBIEC U1 3al1aJHON TPaIULIANA
[IpaBa, MOXHO CYMTATh KOHKPETHBIMH IIPABOBBIMH TPAAULMSAMM, XapPaKTEPHBIMH IS
JAHHOM TpaJMLMU T[paBa U KOHKPETHOM MPAaBOBOM CHUCTEMBI: IPO3PAYHOCTH
3aKOHOJIATEIBHOr0 MpOIiecca; IIACHOCTh CYJIeOHOro MpoIecca; HEMPUKOCHOBEHHOCTh
YaCTHOTO JIOTOBOpa OT BMEIIATEIbCTBA T'OCYAAPCTBEHHOW BJIACTH; CTAOMIBHOCTD U
IIPEACKA3yEMOCTh 3aKOHOB U .

IOpuanyeckue Tpaauiyu, B OTIMYHME OT MPABOBBIX, (POPMATIBHO OIPEACIICHBI,
dopmanuzoBanbl. I ecinu AuccepTaHT ompeAenseT MPaBOBYHO TPAJAMULMI0 Kak
COBOKYITHOCTh YCTOWUYHMBBIX PE3YyJIbTATOB ITPABOBOTO Pa3BUTHS MPOLUIBIX HCTOPUYECKUX
BI0X, TO B OTHOIICHUM IOPUIAYECKON TPATULMHU CIEAYIOT OTMETUTh, 4YTO 3TO
COBOKYITHOCTb YCTOWYMBBIX, BOCIPOU3BOIAIIUXCSA PE3YJIbTATOB IPABOBOIO Pa3BUTHUSA
(GYHKUIMOHUPOBAHUSI  CUCTEMBI  3aKOHOJATENbCTBA, MYOJMYHOrO  MPaBOIOPSIKA,
MPAaBONPUMEHUTEIBHON U IPOLIECCYATIBHOUN AEATEIIBHOCTH.

B nauccepranMoHHOM WUCCleOBaHMM OOOCHOBAaH BBIBOJ, 4YTO IOPUIUYECKHE
TPAaAULANA TPOSBIIAIOTCA B IMPABE JIMIIb B MEXAaHU3ME NPABOBOIO PEryJUPOBAHMS, A

TaKXe B paMKax MpoQeCCUOHAITBHON IOPUIUIECKOMN NESITETbHOCTH.
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OOOCHOBBIBAETCSl TE3UC O TOM, YTO TPAAULIMU B MpaBe U MPABOBBIC TPAIULIUU —
3TO pa3HbIC SBJIECHUS OOIIECTBEHHOM XM3HU. B 3aBHCHMOCTH OT criennduueckoit cdepsl
NpUMEHEHUsI — MpaBa — MOXHO TOBOPUTH O TPAJMLMIX B mpaBe. Tpaaulluu B IpaBe
MPEACTABIISIIOT COOO0M, 10 CYTH, HEIPABOBOE SIBJICHUE.

JlauHbIil TepMUH 00BEUHSET B ceOe Te HApOAHbIC TPAIUILIUU, K UCIIOIH30BAHUIO
KOTOPBIX OTCHUIAIOT HOPMATHBHO-TIPABOBBIE aKThl. B OCHOBHOM, 3TO T€ Tpaguluu
KOPEHHBIX HApOJOB, KOTOpPbIE TaK WJIM HWHA4Y€ OKa3bIBAIOT BJIMSAHHE HA IPABOBOE
pPEryJIMpOBaHUE TPAAUIIMOHHON XO3SIMCTBEHHOM NE€ATENbHOCTH JTaHHBIX Hapon0B. OHU
OKa3bIBAIOT HEMOCPEACTBEHHOE BIMSIHHE HA MPaBo, POPMHUPYS HAPOIAHBIA MEHTAIIUTET,
YTO HE MOXKET HE OTPA3UTHCS HA OTHOUIEHUH YEJIOBEKA K IPABY.

3aKoHOAATENb MPSMO YKa3blBa€T Ha HEOOXOAMMOCTh ydeTa TPaJAULIUNA B pamKax
MIPaBOBOM JAEATENBHOCTA B OOJACTH OOIIECTBEHHBIX OTHOLIECHUM, YpEryJupOBaHHBIX
JaHHBIM KOHKPETHBIM HOPMAaTHMBHO-TIPAaBOBBIM akToM. [Ipumepamu HOpMaTUBHO-
IIPABOBBIX AKTOB, UMEIOLIUX MPSMYI0 OTCBUIKY Ha HCIIOJIb30BAHUE MECTHBIX TpaauLlui
MOTYT ciaykuTh DenepanbHblidi 3ak0H «O0 00LIMX NPUHIMIAX OPraHU3alUUd MECTHOTO
camoynpasienusi B Poccuiickoit ®enepanum» Ne 131-d3 ot 6 oktsa6ps 2003 r.,
OenepanbHbli  3akoH «O0 00HMX MPUHLOMIAX OpPraHM3alUM  3aKOHOAATEIbHBIX
(mpeacTaBUTENBHBIX) U UCTIOJHUTENBHBIX OPraHOB T'OCYJapPCTBEHHOM BJIACTH CyObEKTOB
Poccuiickoit deneparuu» Ne 184-03 ot 6 oktsi6psa 1999 r., Oenepanbubiii 3akoH «O
MyHULMOanbHOU ciyk0e B Poccuiickoit @enepamuuy No 25-O3 ot 2 maprta 2007 r. u
MHOTHE JIpyTHeE.

B auccepranmyu 000CHOBBIBAETCS BBIBOJI, UTO YKa3aHUE B HOPMATHBHO-TIPABOBOM
aKTe Ha BO3MOXKHOCTh Y4eTa TPAAMIUN JeNaeT WX IOPUINICCKH 3HAYNMBIM SBIICHUEM,
HO HE HAIOJHSET MPABOBBIM COJICPKAHUEM.

JIns r'opuAMYecKo HayKd TPAIUIUMU MPEICTaBISIOT MHTEPEC B CHIIy TOTO, YTO
OHM BBICTYHNAIOT B pOJIM 0OCOOOH HOPMATUBHO-PETYJISTUBHON CHUCTEMBI, KOTOpas
ABIIIETCS. CBOETO poJia MPEAIIECTBEHHUICH CHUCTeMBbl MpaBa. Tpaauuuu B J1I000OM
OOIIECTBE UTPAIOT BAXHYIO POJb B COJIEPKATEIBHOW OCHOBE €ro OOBIYHOIO IpaBa, B
BOCIIPOM3BOJCTBE  €r0  JTyXOBHO-HPaBCTBEHHBIX IIEHHOCTEH, B  oOecrneueHuu

MPEEMCTBEHHOCTH MOKOJICHUM B JYXOBHOM KU3HU U 3THOCOLMAIbHOU MTPAKTUKHU.
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B nuccepTalilmoHHOM HMCCIEAOBAaHUM OTCTAMBAETCS TO, UTO M3YUYCHHE TPAIUIIMI
MO3BOJISIET YCTAHOBHUTH T€ (DaKTOPHI, KOTOPBIC OKa3aJId BIWSHHUE HA Pa3BUTHE IpaBa Ha
KKJIOM OTJEJIBHOM JTalle €ro pa3BuTus U B 1HenoM. [IpaBoBas HOpMa co3naercs u
(GYHKIMOHUPYET HE Ha IyCTOM MECTE, a Ha OCHOBE YK€ HAKOIJICHHOTO B KYJIBTYpE
OMbITAa, HMMEET KYyJbTYpPHBIM KOHTEKCT. JIoOyio mpaBOByl0 HOpMY Henb3s 0e3
NOCJIEACTBUN BBIPBATH U3 OMPEAEIEHHOTO MTPABOBOTO KOHTEKCTA.

Bropas rnaBa  «lIpaBoBble TpaguuMu B  CHCTeMe  TNPaBOBOIO
peryJMpoBaHUs)» COCTOMT U3 TpeX Maparpa@oB U TMOCBAIICHA HM3YYCHUIO POJIHU
MIPABOBBIX TPAAUIUHN B MPOIECCE PA3BUTHUS MPABA.

B nepsom napacpage «Poilb NpaBOBBIX TpaJULMK B Pa3BUTUHU MPaBa»
aHAIM3UPYETCS BIUSIHUE MPABOBBIX TPATUIUMK HA 00ecrieueHrue MPEeeMCTBEHHOCTH TpaBa
1 TIpoIlecca ero OOHOBJICHUS.

Pa3zuTtne mpaBa HENb3s MPEICTABIATh KakK MPEOJOJECHHUE HAIMOHAIBHBIX
ocobenHocTtel npasa. CaM mpoiiecc nmepexoga OT CTaporo K HOBOMY paccMaTpHUBaeTCs
HE KaK HEIMOCPEJICTBCHHOE '"MpeBpalleHue" CTaporo, MPEIIIeCTBYIONIETO KayecTBa B
HOBOE€, a KaK IPOLIECC C MEPEXOIHBIM COCTOSIHUEM. [IepexoTHOe COCTOSTHUE COEAUHSIET B
ce0e uepThl Kak CTaporo, Tak U HOBOTro kaudecTBa. llepexogHoe cocTossHUE B TOM WM
WHOHN (opMe CYIECTBYET B JIFOOOM IMPOIIECCE 3aMEIEHUsI CTapOoro KauecTBa HOBBIM.
JIrobast coBpeMeHHas TIpaBOBasi CHCTEMa TPEACTABIAET COOOH HTOT, CTaBIIHMHA
pe3yJIbTATOM €€ JJIMTEIBHOTO HCTOPUYECKOTOo pa3BuTusa. HecMmoTpsi Ha Hapacraroiiee
B3aUMOJICCTBUE  KYJbTYpbl, = JKOHOMHKH, TIOJUTHUKHU,  COIHAIbHOW  cdepsl,
MPOUCXOJIAIIEE MEXKAY HapoJaMH, TOCYyAapCTBaMU, COLUMUAIBHBIMU  TPYIIIaMH,
WHJUBUJAMU, HOPMATUBHAS WHTETpaIus U JBIXKCHUE K OOIIeMy MPaBOBOMY IOJIIO HE
pa3pylIaloT HAlMOHAIBHON IPaBOBOM KYJIbTYPhl, HALIMOHAJIBHBIX MTPABOBBIX CUCTEM.

B xone pa3BuTus mpaBa BO3HHMKAIOT MPABOBBIC WJICU, MPEACTABICHUS, MOICIH
MIPABOBOTO TOBEJICHUS, BBIXOMSIINE 3a MPEAENbl CIOXKHUBIIUXCS CUCTEM IPABOBBIX
LIEHHOCTEH.

Kak oTMeuaeTcs B opuIMUECKON JOKTPUHE, Pa3BUTHE TIpaBa MPeICTABISET COOOM
€AMHCTBO OOHOBJICHHMS W TpeeMcTBeHHOCTH. Ha 310 oOpamaer BHuManue u JK.b.

Jlop>xueB, yKa3bIBasi, 4YTO «IPEEMCTBEHHOCTh U OOHOBJIEHHUE — ATO JBE CTOPOHBI OJHOTO
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U TOTO K€ IPOLECCa — IPOLECCa CTAHOBICHMUS M PA3BUTUS HALMOHAIBHOW IPABOBOU
crcTeMsDy . JlaHHoe MHeHne pasaenser u B.H. IIporacos”.

[TpeeMCTBEHHOCTh SBJISETCS MPUHILUIIOM IPABOBOM CHCTEMBI, CTUMYIMPYIOIINM
€€ K pa3BUTHUIO, K MEPEeXoay Ha 0oJiee BBICOKYIO IOPUIMYECKYIO CTYNEHb, UCXOIS U3
COOCTBEHHOTO ITPaBOBOIO OIIBITA, U3 CJIOKUBIIUXCS IPABOBBIX TPAJAULIUMI.

[IpeeMCTBEHHOCT, B IpaB€  OCYIIECTBISIETCS  MCIOJb30BAaHUEM  Kak
TPaJULIMOHHBIX PEryISITOPOB (0ObIUAEB, TPATUINI, MPUBBIUEK), TAK U MPUBJICUCHUEM
palOHAIbHBIX PETYJIATOPOB (3aKOHOB, PEIICHUH, I0TOBOPOB). I[IpeeMCTBEHHOCTH
MOKET OBITh BbIpa)KE€HA B IMPABOBBIX HOPMAax W MHCTUTYTAaxX, IPaBOCO3HAHUU, IPABOBOM
noBefieHUU. [IpeeMCTBEHHOCTh 0003Ha4aeT TaKXKE BCIO COBOKYNHOCTb JACHCTBUS
IIPAaBOBBIX TPAAWULINNA, BOCIHPOU3BOISIINX HOPMBI COLHAJIBHO-IIPABOBOIO IIOBEIECHUS,
XapaKkTepHbIE JJIs1 ICTOPUUECKH MPOIIIEIIeH 0OIECTBEHHOU peaTbHOCTH.

B nuccepTallMOHHOM HCCIENOBAaHUM apryMEHTHUPYETCS BBIBOJ O TOM, YTO
IIPEEMCTBEHHOCTDh U MPABOBbIE TPAAULIMN — B3aHMOCBSI3aHHBIE, HO HE TOX/IECTBCHHBIC
apienus. [lpaBoBble TpaavIMKM  BBINOJHSIOT JBE€ (YHKUMH IS IIpolecca
IIPEEMCTBEHHOCTH.  BoO-NepBbIX, MpaBOBbIE  TPAAULUU  CIYXAaT  IPOSIBICHUEM
MPEEeMCTBEHHOCTH. [IpeeMCTBEHHOCTh KakK CBSI3b BPEMEH B MPaBOBOM MPOCTPAHCTBE
BBIPAKAETCSI B TOM, YTO 3JIEMEHTHI MIPOILJIOr0 MPABOBOIO Pa3BUTHs BOCIIPUHUMAIOTCS B
HACTOSIIIIEM, a IPABOBBIE TPAAMIMM I103BOJISIOT IMPOCIEIUTh JAHHYIO CBSI3b BPEMEH.
Ecnu oHu (mpaBoBbIE TpaJWLMK) CYIIECTBYIOT, 3HAUUT, CBA3b BPEMEH HE HApYIIEHA,
CJIEI0BATEIIBHO, ITPOLIECC MPEEMCTBEHHOCTH B ITPABE HE HAPYLIEH.

Bo-BTOpBIX, MpaBOBbIE TPAIULNU MO3BOJISIOT HANPABUTHh HALIMOHAJIBLHOE MPABO B
HY’)KHYIO CTOPOHY pa3BUTHSl B CJlydae pa3pblBa IPEEMCTBEHHOCTH, BCIEICTBUE,
HaIlpuMmep, PEeBOJIIOLMH. JIEHCTBUTEIBHO, B ONPEICICHHBIE MOMEHTBI UCTOPUYECKOTO
Pa3BUTHS IPEEMCTBEHHOCTh ITpaBa MOXET OBbITh HAPYILIEHA, U TOT/IA HYKHbI KaKue-1100
MIPABOBbIE LIEHHOCTH, KOTOPBIE MO3BOJAT 3aKOHOAATEN0 BHOBH (POPMHUPYEMYIO HOPMY

IIpaBa HaIlOJIHUTH "MyXoM" HallMOHAIBHOTO MPaBa.

* Ilopxues, XK.B. Teopus rocymapctsa i mpasa: yueGHO-MeTommueckoe mocodue / JK.B. Jopxkues. — Yman-Yo, 2005. — C.
217.

> IIpotacos, B.H. Teopus rocynapcrsa u mnpasa. [IpobieMbl Teopun rocynapcrsa M mpasa. Bompocsl u orsersl / B.H.
IIporacos. — M., 1999. — C. 83.
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JluccepTaHTOM  KPUTHYECKH  OLIEHHUBAIOTCA  MONBITKM  OTOXAECTBICHHS
MPEEeMCTBEHHOCTH U Tpaauuuu. [Ipu 3ToM 00OCHOBaH BBIBOA O TOM, YTO IPABOBBIC
TpaJuluy, B OTINYHE OT IMPEEMCTBEHHOCTH, HE CBA3aHbl TECHBIMU paMKaMHU OJIM30CTH
ATanoB, OHU IO3BOJISIOT BOCIIPOU3BOAUTH MOJIOKUTENIbHBIA TPABOBOU OIIBIT, IPABOBHIE
[ICHHOCTH, Ja)K€ dYepe3 HECKOJbKO JTaloB, B KOTOPHIX IPOMU3OLUIA IEPEPHIBBI
IPEEMCTBEHHOCTH.

JluccepTaHT OTMEYaeT, 4To Mpu OOHOBJICHHU IpaBa TPEOYIOTCA ONpECICHHBIC
OpPUEHTHPBI, KOTOPBIE IMO3BOJAT COXPAaHUTh CTAOMIBHOCTH NPAaBOBOM cUCTEMbl. OHU
JOJHKHBI TapaHTHUPOBATh YCTOSBIIHUECS MPABOBBIE IEHHOCTH U UMETh OOIECTBEHHYIO
NoAJIepKKy. B kauecTBe Takux OPHUEHTHUPOB B HCCIEJOBAaHUM IPEIaraercs
UCIIOJIb30BaTh  IIPABOBbIE  TPAJULMH, KOTOpblE OONANalOT  IOCTOSHCTBOM U
CTaOMJIBHOCTBIO, @, 3HAYUT, COCOOHBI MPUJIaTh 3TU KAayeCcTBAa OOHOBIIEHHOM MPaBOBOM
CUCTEME.

[Tpouiecc 0OHOBIEHMSI MpaBa IPOUCXOAUT, OCHOBBIBASICh KAaK Ha BHEIIHUX
3aMMCTBOBAHUAX U3 MEKIYHAPOJAHOIO NIPAaBa UM MHOCTPAHHBIX MPABOBBIX CUCTEM, TaK
U C Y4ETOM COOCTBEHHOH KyJIbTYpbl U CHCTEMbI LIEHHOCTEH, NMPAaBOBBIX TPAAULMNA U
oObI4aeB, mpucnocadirBas HOBALMM K CYHIECTBYHOIIMM peanusim. [{ns oOHOBiIeHUs
npaBa C YYETOM TPaJUIMi MPEXJIe BCEro HY)XHO BBISIBUTH 00JACTh OOIECTBEHHBIX
OTHOIIEHUH, rAe (QYHKUMOHMPYIOT TpaJWLUU, KOTOpPbIE MOTYT OBITh BOCIPUHSTHI
MIPaBOM, YTO MO3BOJIUT JOCTHYb HauOoJblel 3()(PEKTUBHOCTH PABOBBIX HOPM.

Cnenan BBIBOA O HEJOMYCTHUMOCTH CBEICHHs Ipolecca OOHOBIIEHHUS MPaBOBOU
CUCTEMBI K OTKa3y OT «yCTapeBIINX» MHCTUTYTOB U 3aMMCTBOBAaHUIO TOTOBBIX PEUICHUI
U3 IPYTUX IPABOBBIX CUCTEM. HEJOCTATOYHO MPOCTOrO BKIIOUYEHUS HHOCTPAHHBIX HOPM
BO BHyTpeHHee NpaBo. CHpaBeMIMBO OTMEYAETCS «OTCYTCTBHUE CTPEMIIEHHS B XOJI€
BBEJICHUSI HOBOT'O PEAJIbHO OIIEHUTh «IOYBY», Ha KOTOPYIO MEPEHOCATCS UHCTUTYTHI,
OCMBICJIUTH COOCTBEHHBIN OMBIT, TPAAUIIMHA, OCOOCHHOCTH MPAaBOBOM KYJIbTYPhI, U3YUYUTh
TEHJCHIMH COBPEMEHHOIO PasBUTHs CTpaHb»’. Ha 9TO 06CTOATENBCTBO OOpamiaer

BHUMaHne u E.A. CyxaHoB: «BocCHnpou3BoIs OTACIbHBIE MOJIOXKEHHUS W3 YYKHX

® JTanrres, I1.A. Crangaptel CoBera EBpomnsl u mpaBoBast cuctema Pocenu / I1.A. Jlanres // XKyphnan poccuiickoro mnpasa. —
1999. — Ne 5.
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MIPaBOBBIX CHCTEM 0€3 ydeTa TOTO, YTO TaM OHHU PEaTU3YIOTCS B CBSI3KE C IIEJIBIM PSIOM
JIPYTUX HOPM, BPSJ T MOKHO PACCUMTHIBATh Ha TO, YTO OHU 3apabOTarOT y HAC TaK Ke
3 heKTHBHOY .

HenoorieHka mpaBOBBIX TPaIWIUNA, TATa K OOHOBJICHHIO M OCBOOOXKICHHIO OT
IPaBOBOTO HAcCJeAMs MPOLUIOro B TOM WM WHOM cdepe MpaBOBOM OpraHU3aINU
HEU30€KHO TMOATAYMBAIOT CaMy OCHOBY IIPaBOBOM CHCTEMBbI, €€ EIAUHCTBO U
IIEJIOCTHOCTh, BOCIIPOM3BOJICTBO U UACHTU(DUKAIIHIO.

B3anMocCBsi3p M B3aMMOJEWCTBHE IIpaBa W MPABOBBIX TPAAHUIMN aKTHUBHO
CIIOCOOCTBYIOT ~KQ4€CTBEHHBIM HM3MEHEHUSM B HOPMATUBHOM PEryJHUpPOBAaHHH,
MOBBIIAIOT €ro 3P ¢dekTuBHOCTH. [l09TOMY HCCleOBaHUE JAHHBIX MPOIECCOB OYyAET
COJCUCTBOBATh MCIIOJB30BAHUIO HMEKOIIUMXCA H IOTCHUUAIBHBIX BO3MOKHOCTEN
B3aMMOBIIASIHYS, B3aUMONPOHUKHOBEHHUS, B3AMMOJOIIOJTHEHUS ITIPABOBBIX U HEMTPABOBBIX
CPEACTB COLMAIBHOIO PEryJIMpOBaHUs. XapakTep B3aWMOJCHCTBUS IPaBa U MPABOBBIX
TpaJAWIMN 3HAYUTEIBLHO BIUSET Ha OSPPEKTUBHOCTH U TMOJHOTY MPaBOBOTO
pEryJIMpOBaHUS PA3TUYHBIX CTOPOH JKU3HU OOIIIECTBA.

['ocynapcTtBo Ha m1000M 3Tame €ro CymecTBOBaHHUS U PAa3BUTHUS MPU CO3/IaHUU
HAIIMOHAJIBHOW MPABOBOM CUCTEMBbI HE MOXET HE CUMTATHCS C MTPABOBBIMU TPATULIUSIMH.
dopMupoBaHUE HOBOTO TMpaBa WM OOHOBJICHHE CTAPOTO TpeOyeT TIATEIHLHOTO
W3Y4YEHUS TPATUIIMOHHBIX ()OPM, X WHTErPAllMUd B TOW WM UHOW CTETICHH B MPABOBBIC
CUCTEMBbl B IEsAX OOEeCleueHHUs] MPEEeMCTBEHHOCTH B MPaBe M BOCTPEOOBAHHOCTH
MPaBOBBIX HHCTUTYTOB U MOCTENEHHOU TpaHchopmaIuu.

Bo émopom napazpaghe «BnusiHue npaBoBbIX TpaJuLUNA HA MEXaHU3M IPABOBOTO
PETYJIIMPOBAHUS» PACCMATPUBAETCSA POJIb MPABOBBIX TPAIUIIMKA B MEXAHU3ME MPABOBOIO
pETYyJIMPOBAHMUSL.

ApryMEeHTHUPOBAH BBIBOJ O TOM, YTO MPABOBBIE TPAIUIIMN OKA3BIBAIOT BIUSHUE HA
MpOLIECC TPABOTBOPUECTBA U IpaBopeanu3anuu. [Ipu co3manum HOpM mpaBa NpaBOBbIE
TPAJHIMM BBICTYNAIOT BBIPAXKEHUEM TEX MPABOBBIX LEHHOCTEH, KOTOPBIX IJOCTHUIJIO

IIpaBO B MMPCAbLIAYINNEC IICPHUOADI. Bblpa)KeHI/IC ITPaBOBOI'0O OIILITA B ITPABOBBLIX TPpaAUIHUAX

! Cyxanos, E.A. Kommepueckne opranuzannu B mpoekre n3meHenuit B 'K PO®. 3auem nyxHa HoBas knaccudukanus / E.A.
Cyxanos // FOpuct komnanuu. — 2012, — Ne 6. — C. 41.
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MO3BOJISIET MPHUIaTh BHOBH CO3/1aBa€MOW HOpPME TpaBa CBOMCTBO 3(dextuBHOCTH. BO
MHOTOM  OINPEAENSIIONIYI0 pOJIb B TMOCTPOEHUM IPABOBOM CHCTEMBI HUIPAIOT
CYILLIECTBYIOIIME B OOIIECTBE TMPABOBbIE TPAAMUIIMU, KOTOpBIE colepkar B cebe
HCTOPUYECKH CIIOKHMBIIYIOCS CHCTEMY NPABOBBIX LIEHHOCTEH, BKIIIOYAsl U PEITUTHO3HBIN
KOMIIOHEHT.

Ha cragum co3maHuss HOpM IIpaBa MPAaBOBBIE TPAIWLINM, CIOXKHUBIIUECS B
HAI[MOHAJTBPHOW TIPaBOBOM cHUCTEME, MOTYT BBICTYNaTh B KauecTBe (pakTopa,
OMPENENSAIONIEr0 OPUANYECKYI0 TeXHUKY. OHH MOTryT ONpenensaTh Ccreuuduxy
TEXHUYECKUX MPHUEMOB, HCHOJb3YEMBIX MPHU CO31aHUH HOPMATUBHO-IIPABOBBIX AKTOB,
croco00B KOAU(PUKALIMH, CHCTEMATHU3AI[MU 3aKOHOAATENIbCTBA.

Ha craguu peanuzanuy HOpMBI IpaBa y4eT IPABOBBIX TPAIUINN HEOOXOIUM IS
3¢ (PeKTUBHOTO BO3ACHCTBUS Ha OOLIECTBEHHBIE OTHOIIEHNUS KOHKPETHOW HOPMBI MpaBa.
B Poccuun, B omimMuMe OT psiAa WHBIX EBPOINECHCKUX CTPaH, TJ€ IPaBO SIBISETCH
CBOCOOpa3HbIM  JIONOJIHEHHEM K MOpaJld, 3aKOHOAATEIbCTBO JIOJDKHO  CTPOTO
COOTBETCTBOBATh MOPAJIbHBIM YCTOSIM T'paxAaH. B MpoTUBHOM cilyyae mpaBoBas HOpMa
HE IOPOXAACT  IOJOXXHUTEIBHOIO  pe3ylbTaTa, YacTo HE  IOJJIEPKUBACTCS
OOILIECTBEHHBIM MHEHHEM. WrHopupoBaHWe TPaBOBBIX TPAAUIM B OOLIECTBE
HEU30€KHO OTpaXkaeTcs HEraTMBHO Ha BCEX CTaAUsIX MeXaHM3Ma I[PaBOBOTO
pPEryJIMpOBaHMsl, HAYMHAs C TOrO, YTO NPUHUMAIOTCS HOPMBI, KOTOPHIE HE OTBEYAIOT
MOTPEOHOCTSIM 00IIIECTBA U MHTEPECAM OTEIbHBIX JIUII.

B pamkax npaBolpuMEHEHHs MOKHO OTUETJIMBO MPOCIEAUTD BIHMSHUE ITPABOBBIX
TpaguUUd Ha IPaBOBYK cucremy. lIpaBompuMeHeHHE CBSI3aHO C  BJIACTHOM
OpraHu3yIoLEN NesTENbHOCThIO CIENUATbHBIX CYyOBEKTOB (FOCYAapCTBEHHBIX OPraHOB,
JTOKHOCTHBIX JIHII).

JuccepTranT OOOCHOBBIBAa€T BBIBOJ O TOM, YTO B MEXaHU3ME IMPaBOBOrO
pEeryJIupoBaHusl HEOOXOAMMO OpPraHUYHO COYETaTh CYIIECTBYIOLIUME IPABOBHIC
TPaJUIINK, HO TIPU ITOM MPaBOBas cucTeMa He MOXKeT 3 (HEKTUBHO (YHKIIMOHUPOBATH B
MEHSIONIMXCA COLMAIbHO-UCTOPUYECKUX YCIOBHSX 0O€3 TPUTOKA HOBBIX HJEH,
1eHHocTel u yoexxaenuit. COXpaHUTh BCe JydIliee, YTO HAKOIUICHO B HAIIeW MPaBOBOM

CUCTEME, 3aMMCTBOBATh BCE JIydlllee, YTO CO3AAHO B 3apyOE€KHOM IpaBe, IPU ITOM, HE
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OTBEprasi yCTOSIBILIMECS U IPOBEPECHHBIE BPEMEHEM LIEHHOCTH, OCTOPOKHO MOJAXOAS KAK
K BBIOOPY 3JIEMEHTOB 11 3aMMCTBOBAHMS, TAK U K CPOKAM UX MOCTEIICHHOW ajanTaluu
K POCCUHCKUM YCJIOBUSIM, - 3TO yTh NEPCIEKTUBHBIN U TIJI0JIO0TBOPHBII.

B mpemvem napacpage «BrnusHue npaBOBBIX TpaaullMii Ha MPABOCO3HAHHUE U
IPaBOBYIO KYJIBTYPY» OCMBICICHUIO MOJIBEPTAOTCS MTPABOBBIE TPAAULIMNA B UX BIUSHHUU
Ha MPAaBOCO3HAHUE, PACCMATPUBAETCS B3aUMOCBS3b MPABOBOM KyJIbTYpPbl C ITPABOBBIMU
TPaJULUSMHU.

[IpaBoco3HaHue W TMPaBOBBIE TPATUIUHU, OTIUYASICH CBOMCTBOM CTaOMIBHOCTH,
o0ecrieunBalOT  HEMPEPHIBHOCTh  Pa3BUTHSL  MPABOBOM  CHUCTEMBI, TapaHTUPYIOT
MPEEMCTBEHHOCTb.

OTHOIIEHNE YENOBEKAa K IMpPaBy, TOTOBHOCTh K BBIIOJHEHUIO MPABOBBIX POJIEH
3aBUCIT OT COIMAJIbHO-UCTOPUYECKUX YCIOBUM, B KOTOPBHIX (HOPMUPOBAIOCH
npaBoco3HaHue. MCcTokM MNpaBOCO3HAHMSI POCCHUSH YXOASIT BIUIyOb BekOoB. VMeHHO
KYJIbTYPHO-UCTOPUYECKUE YCIOBUA OOYCIOBWIM (OPMBI BOCHPHUATHUS IPABOBBIX
npoueccoB. PoccuiickoMy mpaBoCO3HaHUIO BCerja ObLI MPUCYL B3I HAa MPaBO KaK Ha
oOs3aTeNbHBIC MPEANUCAHUS CTOSIIMX Ha BEPIIUHE BIIACTU JIIOJEH, YTO CBOMCTBEHHO
o0111ecTBaM TPagUuIMOHHO-TIATPUAPXAILHOTO THUTIA.

@opMUPOBAHUE U SBOJIIOLMUSA POCCUMCKOW IPABOBOM KYJIBTYPHl U IMPABOBOTO
CO3HAHUS TMPOUCXOJAWIM B paMKaxX OMNMO3UIMU TpaBa M Mopaiau. OcoOEHHOCTHIO
POCCHIICKOrO TPAaBOCO3HAHMSI CTajla HEpA3pbIBHAs CBS3b NpaBa C HPABCTBEHHBIMU
JTyXOBHBIMU HayajaMH, C XPUCTHAHCKOW I00OpojeTenbio. B mpaBoco3HaHUU pOCCHUSH
HPABCTBEHHOE MPABO B IIEJIOM BCETIa JOMUHHUPOBaIO Haj opuandeckuM. [loctynate no
3aKOHaM COBECTH, a HE IO MHUCAHBIM 3aKoHaMm ObUIO oOmienpuHsATo B Poccum.
KOpunnyeckuii 3akoH OBLT 3aMEIIEH 3aKOHOM MOPabHBIM, BMECTO TPABOBOTO CO3HAHUS
(yHKIITMOHUPOBAJIA PEIUTHO3HO OPUEHTUPOBAHHAS COBECTb.

Heobxoanmo cmocoOCTBOBaTh Pa3BUTHIO MPABOBOTO CO3HAHMS M MOHUMATh, YTO
MPaBOBOE CO3HAHHE CYTh JIyXOBHAs OCHOBA MPABOBOM CHUCTEMBI, 0OECTICUMBAIONIAs €€
YCTOMYMBOCTD JIA)K€ MPU 3HAYMTEITHHOM JIMHAMU3ME PAa3BUTHS, B TOM YHUCJIE TIPU CMEHE
MOJMTUYECKOTO M HSKOHOMHYECKOTO IUIaHA. B mnpaBOBOM CO3HAaHWM COXPaHSETCA

TpaaulMs mpaBa JaHHoro o6OmiectBa. [ns Poccum 31O mMaean crpaBeIMBOCTH,

23



OPUOPUTET OOLIECOLMATBHBIX MHTEPECOB, KOJIEKTHBHU3M, YBAaXXEHHE K TOCYIapCTBY,
B3aMMOIIOMOUIb U JP.

[IpaBoBbIE TpaAMIMK MO3BOJISIOT C(HOPMUPOBATH MPABO, KOTOPOE HAXOJUT CBOE
OTPAKEHUE B IIPABOCO3HAHUM I'PAXKJAH, IPUHUMAETCA U MOAAEPKUBaeTCs UM. FIMEHHO
PaBOBBIE TPAAUIMKU KaK (PAKTOp MOBBIIICHUS YPOBHS MPABOCO3HAHUS COBPEMEHHOTO
pPOCCHIICKOTO O0IIeCTBa MO3BOJISAT CO3/AaTh MPABOBOE IOCYIapCTBO, MO3BOJISIT BHIBECTU
paBo Ha 0oJiee BICOKHI YPOBEHb, HA YPOBEHb YBAXKEHHUSI IIPaBa BCEM OOILLIECTBOM, BEPY
B IIPAaBO U MO3BOJISAT Ha3BaTh MPABO «HAPOJHBIM TyXOM» HallEeld POCCHICKOW IPaBOBOMU
CUCTEMBL.

be3 BBICOKOTO YpOBHSI NMPAaBOBOM KYyJbTypbl HE MOTYT OBITb B IOJHOW Mepe
peanu3oBaHbl TakuWe 0a30Bble IIEHHOCTH U TMPUHIMUIIBI JKU3HU OOIIecTBa, Kak
BEPXOBEHCTBO 3aKOHA, NMPHUOPUTET YEJIOBEKAa, €ro HEOTUYXJAEMbIX IMpaB M CBOOOI,
o0ecrnieueHre Ha/1eKHOM 3alUMIIIEHHOCTH ITyOJIUYHBIX HHTEPECOB.

OreuecTBeHHass MpaBoBas KyJIbTypa B HACTOSIIEE BpEMs HAXOJIUTCS Ha
IepexoaHOM dtane. s JaIbHENIIETO Pa3BUTHS U COBEPIICHCTBOBAHUS OHA HYKJIAE€TCS
B (hOpMHpPOBaHMM LIEHHOCTHBIX MpPaBOBbIX oOpueHTanui. Ocoboe 3HaYeHHE B 3TOM
npolecce JOHKHO OBITh OTBEAEHO MNpaBOBbIM TpaauuusM. Ha 3to ke oOpamaer
Buumanue O.B. Ca3zaHoB, oTMedasi, 4YTO MPOABUKEHHE JIOOBIX, B TOM YHUCIE U
npaBoBbIX, pedopM B Poccunm He MOXKeT OBbITh OCYLIECTBIEHO O€3 OCO3HaHMS
0COOEHHOCTEW MEHTaJIbHOCTH U CIIELM(PUKU MPaBOBOro co3HaHusa. OTCro[a akTyaabHON
3a7ja4ell CTAHOBUTCSI COOTHECEHWE U3MEHEHUN POCCHUMCKOW MPaBOBOU KYJBTYPBI C yXKe
CYLIECTBYIOIIMMH IIPABOBBIMU Tpa):[I/ILII/IHMI/Ig.

B nuccepranmun 000CHOBaH BBIBOJ O HEOOXOAMMOCTH PACCMOTPEHHUS MPABOBBIX
TPAIUIMKA KAK CTPYKTYPHOI'O D3JIEMEHTA MPABOBOW KYJIbTYpbl. KpPUTHYHO OLCHEHBI
MONBITKA OTOXJECTBIEHUS MPABOBOM KyJbTYpbl C TpaauuusiMu. OTOXKIECTBICHUE
MPaBOBBIX TPAAMIINI C MPABOBOW KYyJIbTYypOH BOOOIE 3HAUUTEITHHO CY)KA€T PaMKH IS

HCCIICIOBAHUSA KAXKAOIO M3 YKA3dHHBIX IIPABOBLIX SIBJICHUI. PaCCMOTpeHI/Ie KEC

® Casanos, O.B. [IpaBoBas kymbTypa Poccum: mpobnema monepHm3anuu: aBroped. muc. ... kauxa. ¢wioc. Hayk. / O.B.
Cazanos. — Pocros-na-Jlony, 2006. — C. 4.

24



MPABOBBIX TPATUIMI KaK 3JIEMEHTa MPaBOBOW KyJIbTYphl MO3BOJIUT HAUOOJIEE IMOJIHO
PacKpBITh UX 3HAYCHHUE B MPABOBOM IIPOCTPAHCTRE.

Takue mpencraBieHUs O TMPaBOBOM KyJIbType IMO3BOJIWIM CHOPMYITUPOBAThH
MOJIOKEHHE O TOM, YTO MPaBOBas KyJbTypa MOMHMO MPOYETO 0OYCIOBIEHA TYXOBHBIM
YpPOBHEM pa3BUTHA OOIIECTBA, a, CIEJOBATENIbHO, MOABEPKEHA BIIUSHUIO MPABOBBIX
TpaaULIHM.

B JHCCEpTAIMH MPHUBEICHB H3BECTHBIC XaPaKTEPHCTUKH MPABOBOI KYIbTYpHI .
Kak mnpezacraBisieTcsi, OHM MPEACTABISIOT COOOW MPOEKUMU TMPABOBBIX TpaIULIUN
Poccun. Hampumep, HEBO3MOXKHO  OTpUIATh, YTO TPAgUIMH  MPUOPUTETA
HPABCTBEHHOCTH HaJl 3aKOHOM IPOHHM3BIBAIOT BECh MCTOpUYECKHil myTh Poccum, a Ha
TPAJAUIINIO HEAOBEpUS TPaKJAaHWHA K BIACTH YKa3bIBAIOT MPAKTUYECKH BCE aBTOPHI,
KOTOPBIE UCCIEAYIOT MPOOIEMBbI IPABOBOM KYIbTYPHI U TPABOCO3HAHUSI.

[TpaBoBble TpaauLUKM HEOOXOAMMO HCIIOJIB30BaTh KaK OCHOBY 3aKOHHOCTH,
MPaBOBOM KyJIbTYphI, IPaBOCO3HAHUS, TOJIKOBAaHUS IpaBa, 4YTO OyJeT O3HayaTh
oOoraiieHre MO3HABATEIbHOTO HMHCTPYMEHTapHsl TMpPH TBOPYECKOH MPOpabOTKe
COOTBETCTBYIOIIMX MPABOBBIX MpoOJeM, MpupalleHue mpaBoBoro onsira. Heodbxomumo
Oepeyb M XpaHUTh MaKCHMaJIbHO BO3MOXHOE KOJMYECTBO MO3UTHBHBIX MPABOBBIX
LEHHOCTEH, KaKUMHU SIBJISIFOTCS MPaBOBbIE TPAIUIMM, YTO MO3BOJUT M3YyUUTh MPOLECC
pa3BUTHUSL MPABOBOW KYyJIbTYphl M C Y4YETOM JI@HHOTO OIbITa BOCCO3/1aTh LEHHOCTH,
CIOCOOCTBYIOLIUE ACHUCTBUTENBHOMY 00OTaIllEHUIO IPABOBOM KYJIbTYPHI.

B 3akio4eHuM MOABEACHBI WMTOTU HCCIENOBaHMs, OOOOILEHBI IOJy4YECHHBIE
pe3ynbTaThl, CHOPMYITHPOBAHBI MPEITIOKEHUS AT IOPUANYECKON HAYKU W TIPAKTHKU U
HAMEYEHBI MyTH AATbHEHIIETr0 U3y4eHHUs MPABOBBIX TPAAMIMNA KaK CaMOCTOSTEILHOTO
SIBJICHUSI TIPaBa.

OcHOBHBbIE Hay4yHble pe3yJbTAaThl JHCCEPTALMH  ONMYOJMKOBAaHbI B
CJIeYIOUUX U3IaAHUAX:

.  Cmamovu, onyonuxosamnnvie 6  U30aHUAX, peKOMeHO08aHHbIX BAK

Munucmepcmea obpazoearnus u Hayku PdD:

% Merpyuax, JI.A. TIpaBoBasi Ky/IbTypa COBPEMEHHON POCCHI: TEOPETHKO-IPABOBOE HCCIEI0BAHUE: aBTOPed. JIHC. ... TOKT.
topuz. Hayk / JLA. Tlerpyuak. — M., 2012. — C. 29.
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